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S.S. v. Alexander, 177 P.3d 724 (Wash. App. Div. 1, 2008)

The court in this Title IX discrimination case imputed to the university
defendant knowledge of claims made to the university ombuds (and
other university officials) by a female student against a varsity foot-
ball player at the University of Washington. In doing so, the court
found that the ombuds was an “appropriate person” under Title IX
who was aware of the discrimination and who then failed to act rea-
sonably. This decision by the State of Washington Court of Appeals,
however, well illustrates the point that where an organizational ombuds
office is not appropriately established and operated, it will be deemed
to be a notice channel for its institution.

The facts cited by the court in 8.5. v. Alexander are so problematic
that they merit extended discussion. A female student who held a cam-
pus job as an assistant equipment manager for the varsity football
team became involved in a consensual sexual relationship in the fall
of her freshman year with Alexander, one of the star players on the
team. As a result of increasingly demeaning actions by Alexander, the
plaintiff broke off the relationship. She alleged that five days later he
pushed his way into her room, removed her clothing, and had inter-
course with her against her will and despite her verbal protest. The
plaintiff did not report this to anyone at that time. The following sum-
mer she told an assistant coach that she had been sexually assaulted.
She subsequently reported the assault to the equipment manager, the
associate athletic director, and also to his supervisor (Tuite) and the
assistant athletic director. None of these people advised her of her
options for reporting the assault to a formal channel. Tuite spoke with
the plaintiff and advised the plaintiff that Tuite would arrange for coun-
seling sessions and that something would be done. When the plaintiff
subsequently did not hear back from Tuite, she went to Tuite and said
that she wanted to file a police report. Tuite again did not give her
options for reporting but specifically told her to wait because Tuite
was working on a solution.

Tuite contacted the athletic director and the Title IX coordinator,
who then met with the university ombuds to determine how to pro-
ceed. Collectively, they decided that the ombuds would conduct a
mediation between the plaintiff and Alexander. In footnote 4 of the
court’s opinion, the court specifically noted the authority of the ombuds
office: “The ombudsman is charged with the authority to receive com-
plaints from students with regard to ‘alleged inequities,’ to seek to
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.\ resolve such inequities and ‘recommend to the President redress when
{ C\/‘ the Ombudsman believes that an individual has been improperly treated
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and when the Ombudsman has been unable to resolve the matter.

By the time the ombuds met with the plaintiff for the mediation,
the ombuds had already met with Alexander, and she reported to the
plaintiff that he had said that he was sorry and had cried when she
spoke with him. The ombuds met with the plaintiff twice more before
the mediation at which the plaintiff, Tuite, Alexander, and the ombuds
were present. The court specifically noted that up to this point, no one
had conducted any investigation of the alleged rape, despite detailed
accounts of it, and that no one gave the plaintiff other options for
reporting the incident. Morcover, the court pointed out that despite the
plaintiff's request that Alexander be suspended, Tuite and the ombuds
decided that he would undergo counseling and community service.”
When the plaintiff subsequently complained first to the ombuds and
then to Tuite about the outcome of the mediation, they still did not
advise her of other reporting options. And finally, as evidence of even
more outrageous conduct by the ombuds, the court stated that the
ombuds made the plaintiff fill out a form indicating that the plaintiff
had spoken with Alexander and was satisfied with his response and
considered the matter closed.™

The key issue with respect to the plaintiff’s Title IX claim was
whether an “appropriate person™ was aware of the discrimination and
then failed to reasonably respond. The court cited a leading Supreme
Court case for the proposition that an “appropriate person™ is “at a
minimum an official of the recipient entity with authority to 1ake cor-
rective action to end the discrimination” and that this is a fact ques-
tion."" The court held that the assistant coach and the equipment
manager were not “appropriate persons” because their duties were
“more akin to a classroom instructor” (and thus were not appropriate
persons for receiving notice), but the ombuds, the Title IX coordina-
tor, the athletic director, assistant athletic director Tuite, and the asso-
ciate athletic director were held to be “appropriate persons.”"

. S50 v Alexander, 177 PAd at 730 0.4 (emphasis added).
Id. at 730-31.

30, Id
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Actual Ombuds Example

The ombuds helps the student and helps preserve
evidence of wrongdoing

A student employee came to the ombuds office to describe a
situation she did not know how to handle. She wanted to discuss
the matter confidentially with the ombuds before taking any
action.

The problem arose in connection with her job in the campus
housing office. Her manager told her when she started work
that his mother was sick and could not afford food or medicine,
so he wanted to add six hours each week to her timesheet and
assured her that she would still be paid for the eight hours a
week that she in fact worked but that she would give him back
the extra money so he could give it to his mother. The student
agreed, and they operated under this arrangement for several
months. When she received her W-2 form, however, she realized
that not only would she owe taxes on the extra money, her
eamings were so high that she would no longer be eligible for
her scholarship.

The ombuds advised the student to tum herself in to the
dean’s office, but also offered options on how to deal with the
misconduct of the manager. The ombuds was aware of the
need to preserve evidence, an issue that had not occurred to
the student. They agreed that, before the student went to the
dean, the ombuds and the student would go to the senior vice
president in charge of student life. Because of the ombuds’
knowledge of the university, the ombuds felt that going to the
most senior level first was the best way to proceed and was
able to arange for such a meeting. The senior vice president
immediately arranged for HR and security to gather the
necessary information in a professional and discreet manner
before alerting the manager involved. The ombuds had been
concemed that a tess thorough or easily noticed investigation
might have been done if the matter had been reported at a
lower level.

Only after this was accomplished did the student report the
incident to the dean and deal with her own situation. Since the
university had already obtained the incriminating documentation
on the manager, there was no risk that he could destroy the
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evidence or flee. He was subsequently confronted, arrested,
and later terminated from employment. The student's assistance
led to some leniency in terms of disciplinary action by the
university and the financial aid office helped her explore other
sources of financial aid, but her W-2 form was not changed and
she was ineligible tor her scholarship for the following year.

While the holding that notice to the ombuds should be imputed to
the university is problematic as a general proposition, the facts con-
sidered by the court in this case compel such a conclusion. The ombuds
program in 5.5, v. Alexander, however, is readily distinguishable from
ombuds programs created and functioning in accordance with the 10A
Code of Ethics and Standards of Practice. For example:

*  The University of Washington ombuds program appears to have
been improperly structured from the beginning, having ex-
pressly been given the authority to receive complaints;

* Jt appears to have had management functions and participated
in the management decision to require the plaintiff to go to
mediation;

* Bused on the facts found by the court, it appears to have
colluded with the athletic department administritors and the
Title IX compliance officer to put the interests of the football
team ahead of those of the plaintiff;

*  None of the formal channels, or even the ombuds, advised the
plaintiff of other options to report the incident;

¢ No one investigated her complaint; and

¢ The mediation appears 1o have been a sham, both in what oc-
curred in the mediation and in compelling the plainatt o re-
port that it was successfully concluded.

For these reasons, any attempt by a party to cite the 8.5, v. Alexander
case for the proposition that an ombuds should be consider an agent
of notice or an “appropriate person”™ under Title 1X should be coun-
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tered with the factual differences between the program considered by
the court there and a properly structured ombuds program.”

D. I0A and the 2004 ABA Resolution
This review of the basic principles of imputed notice and agency law
on imputed notice, together with the case law, provide a context in
which to look more closely at the positions on imputed notice taken
by the 10A and in the 2004 ABA Resolution.

The IOA Standards of Practice specifically disclaim ombuds as an
agent of notice. Section 3.8 of the IOA Standards of Practice provides:

Communications made to the Ombuds are not notice to the
organization. The Ombuds neither acts as agent for, nor ac-
cepts notice on behalf of, the organization. However, the
Ombuds may refer individuals to the appropriate place where
formal notice can be made."

The provisions in Paragraph F the 2004 ABA Resolution, how-

cever, take a somewhat different position: it provides that i an ombuds

0033 The University of Washington s nol alone in vesting the ombuds with
authonty to recetve complonts and paricipate in imvestgations, In another recent
case, Herndon v. College of the Mainland, 20089 U.S. Dist, LEXIS 12425 (S.D.
Texas, Galveston Div,, Feb, 13, 2000), the court cited the sexuad harassment policy
of the defendant, which provided that a student filing a sexual harassment com-
plaint would have an initial conference with the college ombudsman and that the
“College Ombudsman or designee shall coordinate an appropriate investigation,
which ordinarily shall be completed within seven days of the receipt of the com-
plaint” Jd. at * 14, Herndon failed to file a complaint as required by the policy, bul
the court nevertheless denied the college’s motion for summary judgment on the
issue of sexual harassment. The court observed: “Morcover, a complainant’s failure
to follow a formal sexual harassment complaint procedure is not dispositive in a
Title IX case, “[Ulnder Gebser and its progeny, an aggrieved student or employee
need not follow the institution’s official route for reporting sexual harassment. She
must merely report o someone with authority to take corrective measures.” Crandell
v N.Y College of Osteopathic Med., 87 F. Supp. 2d 304, 321 (S.D.N.Y, 2000)." 1d. at
*69-70. The lesson in cases like 5.5, v Alexander and Hermdon is Ao structure dhe
ombuds program so that it does not have cither actual or apparent_authonty 1o
receive notice, investigate, or participate in faking corrective actions.

34, INTERNATIONAL OMBUDSMAN ASSOCIATION, STANDARDS OF PRACTICE, 3.8, See Ap-
pendix 5 at 460 (10A Standards of Practice in effect prior 1o October 2009); see
also Appendix 5 at 463 {Standards of Practice effective October 2009).
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functions in accordance with the “Independence, Impartiality, and
Confidentiality” provisions of Paragraph C of the Resolution, the
ombuds should not be deemed an agent of the entity for notice pur-
‘po-.c«. but that if an ombuds communicates with the entity, communi-
cations with the ombuds can be, in some circumstances, imputed to
the entity.” The issue of imputed notice in the context of an ombuds
communicating with the entity, however, is an issue that was never
addressed in any iteration of the Ombuds Association’s Codes of Eth-
ics or Standards of Practice. The 2004 ABA Resolution sought to ad-
dress the issue of notice left unaddressed in the 2001 ABA Resolution
and in the association’s standards of practice and has been recognized
for reinforcing the notion that ombuds, as a supplement to formal com-
munication channels rather than a formal channel itself, should not in
most cases be seen as imputing notice to the organization.* Unfortu-
nately, the solution it articulates is vague and confusing, does not com-
port with the general principles of agency law presented above, and
ultimately is unworkable.

Paragraph F, “Notice,” of the 2004 ABA Resolution has three sub-
sections.' The first addresses an ombuds’s need to supply accurate in-
formation about the office and is often referred to by ombuds as the
“Miranda warnings.” The practices of many organizational ombuds have
lurgely adopted these provisions, except where they implicate the sub-
sequent subparagraphs to which most organizational ombuds have taken
exception, and thus the provisions in this section are largely not in dis-
pute. These warnings serve to make sure at the beginning of an ombuds
communication that both the ombuds and the inquirer are proceeding
with the same understanding of the role of the ombuds and the confi-
dential nature of the communications. The second subparagraph, how-

ever, addresses the particularly thormy question of when an ombuds’s
communication with others in an entity should be considered notice.
The final subparagraph attempts to summarize when notice is imputed

35. Ammu m!}m:\&. N, STANDARIS FOR THE ESTABLISHMENT AND OFERATION OF OMBUDS
Orrices (revised Feb. 2004) [hereinafter 2004 ABA Resorvnion]. See Appendix 7 at
501-02.

36. See Katherine A. Welch, Note: No Notice Is Good News: Notice Under the
New Ombuds Standards for the Establishment and Operation of Ombuds Of-
fices, 2005 J. Dise. Resor. 193 (20035),

37. 2004 ABA ResoLunion, supra note 35, See Appendix 7 at 500-02,
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to an entity from communications with an ombuds and when it is not.
Paragraph F, together with its footnotes, reads as follows:

NOTICE
F. An ombuds is intended to supplement, not replace, formal pro-
cedures.® Therefore:

(1) An ombuds should provide the following information in a
general and publicly available manner and inform people
who contact the ombuds for help or advice that—

(a) the ombuds will not voluntarily disclose to anyone out-
side the ombuds office, including the entity in which the
ombuds acts, any information the person provides in
confidence or the person’s identity unless necessary to
address an imminent risk of serious harm or with the
person’s express consent

(b) important rights may be affected by when formal action
is initiated and by and when the entity is informed of the
allegedly inappropriate or wrongful behavior or conduct

(¢) communications to the ombuds may not constitute no-
tice to the entity unless the ombuds communicates with
representatives of the entity as described in Paragraph 2

(d) working with the ombuds may address the problem or
concern effectively, but may not protect the rights of
either the person contacting the office or the entity in
which the ombuds operates**

(e) the ombuds is not, and is not a substitute for, anyone’s
lawyer, representative or counselor, and

(f) the person may wish to consult a lawyer or other ap-
propriate resource with respect to those rights.

(2) If the ombuds communicates*** with representatives of the
entity concerning an allegation of a violation, then—

* An ombuds program as envisioned by these Standards supplements and
does not substitute for the need of an entity to establish formal procedures that
may be necessary o protect legal rights and to address allegedly inappropniate or
wrongful behavior or conduct.

*+ The notice requirements of Paragraph F do not supersede or change the
advocacy responsibilities of an Advocate Ombuds.
*** Under these standards, any such communication is subject to Paragraph
C(3).
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(a) a communication that reveals the facts of

(i) a specific allegation and the identity of the com-
plainant or

(i1) allegations by multiple complainants that may re-
flect related behavior or conduct that is either inap-
propriate or wrongful should be regarded as
providing notice to the entity of the alleged viola-
tion and the complainants should be advised that
the ombuds communicated their allegations to the
entity; but otherwise,

(b) whether or not the communication constitutes notice to
the entity is a question that should be determined by
the facts of the communication.

(3) 1If an ombuds functions in accordance with Paragraph C,
“Independence, Impartiality, and Confidentiality,” of these
standards. then—

(a) no one, including the entity in which the ombuds oper-
ates, should deem the ombuds to be an agent of any
person or cntity, other than the office of the ombuds,
for purposes of receiving notice of alleged violations,
and

(b) communications made to the ombuds should not be im-
puted to anyone else, including the entity in which the
ombuds acts, unless the ombuds communicates with
representatives of the entity, in which case Paragraph 2
applies.

One of the reasons that subsection 2 of Paragraph F is problem-
atic is that it uses terms that are unclear and difficult to apply. For
example, subsection (2) begins with a reference o a communication
between the ombuds and the entity “concerning an allegation of a
violation.” A subsequent provision in subsection (2) makes refer-
ence to “allegations by multiple complainants that may reflect re-
lated behavior or conduct that is either inappropriate or wrongful.”
As drafted. it is not at all clear what is meant by a “violation™ us
opposed to “conduct that is either inappropriate or wronglul.” From
an ombuds perspective, this subsection appears to assume that an
ombuds determines what behavior is a violation, inappropriate, or
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wrongful. Such decisions are not typically within the province of an
ombuds; an ombuds may disclose facts to the entity, but the determi-
nation of whether the actions are a violation, inappropriate, or wrong-
ful is the responsibility of the entity.

A more serious problem with the imputed notice provisions of Para-
graph F is that, if the ombuds makes disclosures to the entity as de-
scribed in subsections (a)(1) and (i), those communications can be read
as imputing notice to the entity of what is communicated to the ombuds
by an inquirer.™ If the ombuds office has been created as an indepen-
dent and neutral office, there no reason that this result is required based
on either the general principles of notice and agency law or case law.

Finally, the provisions of the 2004 ABA Resolution are highly
impractical, hard to apply, and make it virtually impossible for both
the entity and the ombuds to really know when the entity has been
placed on notice. Consequently, the 2004 ABA Resolution was a laud-
able but ultimately flawed attempt to wrestle with the difficult issues
of notice and confidentiality, arguably influenced more by lawyers
representing the interests of their clients in employment cases than by
a coherent attempt to help develop the law. In responding to this reso-
lution, however, the 10A developed a more workable and legally con-
sistent response to the issue of notice to the entity based on
communications from an ombuds. In doing so, the 10A in effect side-
stepped the issue of imputed notice. Their response provides 4 much
clearer and more workable rule: what an inquirer says to the ombuds
is not considered notice to the entity, but if the ombuds then speaks
with a formal channel of the entity about an issue, the entity is on
notice of what the ombuds communicates 1o it, not what may have
been communicated to the ombuds.

[A] communication to the ombuds never constitutes notice 1o
the organization. As ombuds office administrative manager,

AR, This is because of the provisions in subsection (3)ih): “communications
made 1o the ombuds should not be imputed o anyone else, including the entiy
in which the ombuds acts unless the ombuds communicates with representatives
of the entity in which case Paragraph 2 applies.” (Emphasis added, ) Pasagraph 2
states that a disclosure made by the ombuds (o the entity under the circumstiances
described in subsections (1) and (i) “should be regarded as providing notice 1o
the entity of the alleged violation and complainants should be advised that the
ombuds communicated their allegations to the entity. .. " (Emphasis added.)
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Actual Ombuds E':'-:ample

Issue raised but identity of inquirer protected

An employee came to the ombuds with a concern that a co-
worker had been repeatedly using the Internet at work to review
adult content videos and other inappropriate materials. While
this activity was clearly prohibited by the organization’s policies,
the person coming to the ombuds just wanted it stopped and
did not want to be identified as the source of the complaint.

After discussing various options on how to raise this issue,
the employee permitted the ombuds to disclose to
management the name of the co-worker and the nature of
the concern. HR investigated the conducl, determined that
the co-worker had violated policy, and the co-worker was
disciplined. The identity of the worker who came to the ombuds
was never recorded. HR also used this occasion as an
opportunity to send a reminder on the Internet policy to all
employees and urged them to notify their managers or HR if
they had concerns, At the same time, HR reminded employees
that the ombuds office was available if they wanted to protect
their anonymity or discuss a matter confidentially.

the lead ombuds may be responsible for receiving notice about
wrongful behavior of any ombuds office staff member whom
the lead ombuds supervises. Except in this ombuds’s adminis-
trative capacity as manager of the ombuds office, the ombuds
is never an agent of notice or a designated point of contact to
accept formal claims or concerns, A communication between
an ombuds and an organization’s point of contact may serve
as notice under some circumstances, as explained below, but
the scope of that notice is limited strictly 10 the substance of
the communication between the ombuds and the point of con-
tact, and never includes any communications between the visitor
and the ombuds. "

319, InERNATIONAL OMBUDSMAR ASSOCIATION CHOA ), Guimancs ror Best Praciices
AND COMMENTARY ON THE AMERICAN BAR ASSOCIATION STANDARDS FOR THE BESTARLISHMEN|
AND Operation oF Oamauos Orvces (Revised Feb. 2004 ) [hereinalier TOA Guipance
AND CoMMENTARY | (emphasis in the original). See Appendix 10 at 549, See afso 10A
Best Practices, A Supplement to TOA's Standards of Practice Version 3, Oct. 13,
2009 (herinafter October 2009 TOA Best Practices) at 5-9, Appendix 11 a1 557,
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While this rule eliminates the vagaries of the provisions of the
2004 ABA Resolution and creates a bright-line rule that can be casily
apphied by the ombuds and communicated 0 inquirers, it also serves
as a caution to ombuds in communicating with a formal channel about
an issue. This should not present problems for ombuds, however; they
should be able to structure any communications with formal channels
of the entity with this rule in mind—not disclosing information that is
not necessary or that the ombuds does not have permission to dis-
close. Indeed, the JOA Response enhances the ability of ombuds to
assist their inquirers by making limited or partial disclosures to the
organization when given permission to do so while protecting the iden-
tity and other aspects of the inquirer’s communication with them. Like-
wise, from the organization’s perspective, the I0OA Response is clear
and workable: the entity 1s on notice and obligated to act only on what
the ombuds says to the formal channel, not on information that was
not communicated to it

E. Imputed Notice—Conclusion

© As the discussion and case law cited above illustrate, a person can
decide whether to place an organization on notice of any claims he or
she may have. When the plantiff has elected to make those com-
plaints in confidence and with the request that no investigation be
conducted, courts either have not imputed notice of those claims to
the organization or have held that the orgamization did not breach any
duty to eliminate the harassment or discrimination. Of course, as noted
by the court in Elezovic," an employer remains free to adopt policies
that would discipline any supervisor or manager who did not report a
claim that he or she learned about, and many organizations in fact
have such policies. Thus, when an individual chooses 10 speak confi-
dentially with an ombuds under a program that is created specifically
as a confidential and off-the-record channel, and the ombuds office
publicizes the fact that it is not authorized to receive notice of claims
on behalf of the organization, the promise of confidentiality should

40. Elezovic v. Ford Motor Co., 472 Mich. 408, 427 (2005). See also EEOC
Enforcement Guidance, supra note 3, in which the EEOC may inpute notice to
an employer if a management representative is aware of harassment but which
would permit anonymous calls 1o a phone line if it is clear that the person taking
the calls 1s not part of management.
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not result in imputed notice to the organization. Where the ombuds,
‘with the permission of the inquirer or under an exception to confiden-
tiality, communicates with the organization, the better rule 1s that what
the ombuds communicates to the organization—not what may have
been communicated to the ombuds—places the organization on no-
tice. In this circumstance, the ombuds becomes the notice giver, and
the orgamization is on notice of only what is communicated by the
ombuds; imputed notice of what was communicated to the ombuds 1s
inappropriate.

Imputed Notice Practice Tips
To prevent communications with an ombuds office from be-
ing imputed to its organization, the orgamzation and the ombuds
office should wke the following steps:

. Create and publicize the ombuds office as an_glhiernate and

conlidential resource that supplements, but does not re-

place, existing comphance and formal reporting channels.

Create the ombuds office so that it has structural indepen-

dence and is not subservient to one of the existing report-

ing channels, such as HR or comphance, so that potential
inquirers will not be misled as to the apparent authority of
the ombuds office. This information should be publicized
and made available to all employees or other constituents.

3. In all of the documentation evidencing the creation and
publicizing the existence of the program, expressly state
that communications with the ombuds are considered con-
fidential and off the record, and that the ombuds office is
not part of management and not authorized to receive no-
tce of clabms against the organization.

4. Monitor the way in which the ombuds interacts with the
formal channels so that the ombuds office does not, in fact.
become an extension of those offices or participate in mak-
ing management decisions, conducting investigations, or
have other management responsibilities.

5. Make sure that the ombuds and inquirers understand that,
even though communications with the ombuds do not con-
stitute imputed notice to the organization, if an inquirer
and the ombuds agree on an option that involves an ombuds

tJ
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communicating an issue o a management agent, that com-
munication may be giving the organization notice of a
claim.* For this reason, an ombuds should agree to under-
take this action only after careful consideration and only
with the express permission of the inquirer. In making such
a communication, the ombuds should convey only the in-
formation that is necessary and authorized. The orgamiza-
tion, therefore, is placed on notice of only what the ombuds
communicates to the management representative, not ev-
erything that may have been communicated to the ombuds
by the inquirer.

6. A formal channel should not expect ombuds to confirm or

" deny that any particular person consulted with the ombuds
office.

7. A formal channel should not expect or ask an ombuds to

- discuss confidential communications with people with

whom the ombuds may have spoken.
8. A formal channel should not inquire of people who come
to them whether they have spoken with the ombuds office
or what may have been communicated with the ombuds.
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